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SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

RIN 3245-AF11

Small Business Size Standards;
Restructuring of Size Standards

AGENCY: Small Business Administration
(SBA).
ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
modify its small business size standards
by establishing size standards in terms
of the number of employees of a
business concern for most industries
and SBA programs. This change will
reduce the number of different size
standard levels and at the same time
simplify size standards and their
application to Federal Government
programs. Under this proposal, size
standards will range between 50
employees and 1,500 employees,
depending on the industry or SBA
program.

For a limited number of industries,
SBA proposes to establish a maximum
average annual receipts amount
(referred to as a receipts cap) along with
the employee-based size standard.
Concerns in those industries that meet
the employee-based size standard also
cannot exceed a specific receipts cap to
qualify as an eligible small business.

To further simplify size standards,
SBA also proposes the following: (1)
modify the size standard for the Surety
Bond Guarantee (SBG) Program by
replacing the $6 million size standard
with the requirement that the contractor
meet the size standard for its primary
industry; (2) extend the 125,000 barrels
per calendar day component of the size
standard for petroleum refiners beyond
Federal Government procurement to all
Federal small business programs using
SBA'’s size standards; (3) eliminate the
special size standard based on market
share for tire manufacturers that applies
to only Federal Government
procurement; (4) modify three receipts-
based size standards and one employee-
based size standard for the sale or lease
of Government property; and (5) revise

the nonmanufacturer size standard
applicable to Federal procurements
from 500 employees to 100 employees,
the size standard that applies to
wholesale trade businesses for all other
SBA programs.

DATES: Comments must be received on
or before May 18, 2004.

ADDRESSES: Send comments to Gary M.
Jackson, Assistant Administrator for
Size Standards, 409 Third Street, SW.,
Mail Code 6530, Washington DC 20416;
by email to
restructure.sizestandards@sba.gov; or by
facsimile at (202) 205-6390. You may
also submit comments to
www.regulations.gov. Upon receipt of a
written request under the Freedom of
Information Act, SBA will make all
public comments available.

FOR FURTHER INFORMATION CONTACT:
Contact the SBA’s Office of Size
Standards at (202) 205-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION: SBA’s 37
small business size standards have
evolved over the past 40 years from a
considerably smaller number that
applied only to SBA’s financial
assistance programs and to Federal
procurement programs. Presently, there
are size standards for 1,151 industries
and 11 special financial and
procurement programs. Many of these
size standards resulted from the
expansion and development of new
SBA programs, the increasing size and
complexity of the U.S. economy, and
demands from small businesses to
address unique situations.

SBA’s current size standards use two
primary measures of business size—
number of employees and average
annual receipts. Financial assets,
electric generation, and refining
capacity are used for a few specialized
industries. In addition, SBA’s Small
Business Investment Company (SBIC)
and the Certified Development
Company (CDC) Programs determine
small business eligibility based on
either the industry-based size standards
or net worth and net income size
standards.

The current structure of SBA’s size
standards has worked well. However,

several recurring criticisms suggest that
SBA should consider improving their
current structure. These criticisms raise
questions about the complexity of
determining if a business is small, the
fairness of defining a business as small
in some industries but not others, the
influence of Federal procurement
programs in establishing size standards,
and the intentional misclassification of
Federal contracts or the primary
industry activity of a business to apply
a different, and usually a much higher,
size standard.

SBA'’s last comprehensive attempt to
address size standards was in the late
1970s and early 1980s. Although SBA
considered several approaches, it made
only a few minor changes. The most
important change replaced two sets of
size standards, one for procurement
programs and one for financial
programs, with a single set for all
programs. SBA also adjusted receipts-
based size standards for inflation and
formalized a methodology for evaluating
size standards.

In the early 1990s, SBA proposed to
streamline size standards with nine
levels of size standards (four receipts-
based size standards and five employee-
based size standards) similar to one
aspect of this proposed rule. Public
comments tended to favor this
approach. However, SBA determined
that converting receipts-based size
standards in effect at that time to one of
four proposed receipts levels created a
number of unacceptable anomalies and,
therefore, did not adopt it as a final rule.

Currently, SBA’s size standards
consist of 37 different size levels which
apply to 1,151 industries and 13 sub-
industry activities in the North
American Industry Classification
System (NAICS). In addition, a size
standard has been established for 11
financial and procurement programs.
Thirty size standards are based on
annual receipts, five are based on
number of employees, and two are
based on other measures. Table 1a
below summarizes the current receipts-
based size standards and Table 1b
summarizes the current employee-based
and other size standards.

TABLE 1a.—SIZE STANDARDS BASED ON ANNUAL RECEIPTS

Number of Number of

different industries

I ; receipts- covered by

Range of receipts-based size standards based size size

standards in | standards in

the range this range
TSR 0 0111 ) o TSSO URRRPRRPR 1 1
$21.5 million to $30 million 8 52
$12.5 million to $21 million 7 24
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TABLE 1a.—SIZE STANDARDS BASED ON ANNUAL RECEIPTS—Continued

Number of Number of

different industries

. . receipts- covered by

Range of receipts-based size standards based size size

standards in | standards in

the range this range
BT2 MUION <.ttt ettt ettt et e e e bt e et teeeaeeeseeeaseeaseeesseeeaeeeaseeasseenbeaesesanseesaseenseeanseesseesnseeasseenbeeasseaseesnreeaseanns 1 24
WA 11 Te o TR Co T B 2411 TTo o TP 7 46
$6 million .......cceeeveereenne. 1 337
$1.5 million to $4 million ... 4 18
BO.75 MUIION ...ttt et ettt et e eeteeeeteeeaeeeeteeeaseeaseeasseeaaeseaseeaseeenbeeasesanseesaseansaeanseeaseeanseeaseeanbeeasseenseesnreeaseanns 1 46

TABLE 1b.—EMPLOYEE-BASED AND
OTHER SIZE STANDARDS

Number of

industries
Size standard covered by

the size

standard
1,500 employees .........cceeeeneee. 17
1,000 employees .........cceveeneee. 66
750 employees .........ccvveeienne 63
500 employees ........ccccevveernenne 388
100 employees .......c.cccoeeveenneen. 71
$150 million in assets ............... 6
4 million megawatt hours ......... 6

Most variations in size standards
occur among those based on annual
receipts. In many cases, a specific
receipts-based size standard applies to
only one or a few industries. SBA
believes it can simplify size standards
and make them less complicated by
establishing a single size standard
measure and reducing the number of
different size standard levels. With
fewer size standards, they will be
clearer, more consistent, and easier to
understand, resulting in less confusion
to users, particularly the non-
governmental users, such as small
businesses. In addition, a single size
measure eliminates a problem that some
concerns encounter when they operate
in different industries that have
different size standard measures. The
information technology industries
provide a good example of this
situation. Many information technology
businesses provide both goods and
services. Yet, SBA’s size standards are
based on number of employees for
providers of computer and peripheral
equipment and receipts for providers of
computer services. Consequently, an
information technology business may be
small for one type of work but not small
for a related activity.

Proposal to Use Employee-based Size
Standards for All Industries

SBA proposes to restructure its size
standards by establishing an employee-
based size standard for each industry.
The number of employees of a business

concern is its average number of persons
employed for each pay period over the
firm’s latest 12 months and includes the
employees of all affiliates. Any person
on the payroll must be included as one
employee regardless of hours worked or
temporary status. The number of
employees of a firm in business under
12 months is based on the average for
each pay period it has been in business.
For more information on how SBA
calculates the employment size of a
business, see 13 CFR 121.106.

The size standards currently based on
number of employees will be retained at
their current levels. This proposal
converts the current size standards that
are based on receipts, financial assets, or
generating capacity to employee-based
size standards. SBA proposes to
establish an employee-based size
standard which varies for each industry,
but is limited to one of the following ten
employee levels:

TABLE 2.—PROPOSED EMPLOYEE SIZE
STANDARD LEVELS

50 100
400 500

150
750

200
1,000

300
1,500

SBA believes that fewer size standard
levels also help to simplify size
standards. In converting receipts-based
size standards to employee-based size
standards (described further below), five
new employee size levels (50, 150, 200,
300, and 400) along with the current
five employee size levels (100, 500, 750,
1,000 and 1,500) results in employee-
based size standards that equate to
about the same number of eligible small
businesses as does the current receipts-
based size standards. A fewer number of
employee size levels would result in a
much larger number of businesses
gaining or losing small business
eligibility while a greater number of
employee size levels would apply to
only a small number of businesses and
not simplify the size standards to the
same degree.

Why the SBA Proposes Employee-Based
Size Standards for All Industries

SBA believes that a single measure of
size helps make size standards less
complex. Having a single size measure
simplifies the structure and enables
SBA to establish fewer size standard
levels. Under a structure composed of
one size measure and fewer size
standard levels, many small businesses
that currently operate in several
industries each with different size
standards would in many cases be
subject to only one or two different size
standards under the proposed
employee-based size standards. SBA
believes that the benefits of
simplification that come from having a
single size measure outweigh the
benefits of retaining multiple size
measures.

Proposing number of employees as
the only measure of business size
departs from SBA’s long tradition of
using receipts and other non-employee
size measures. SBA has generally
utilized receipts as a preferred size
measure because it constitutes the value
of a concern’s output. Other measures of
size are used where receipts tend to
skew the value added by a concern in
the production of goods and services.
For example, SBA uses number of
employees to define a small
manufacturing concern. For
manufacturing, two manufacturers in
the same industry with the same
number of employees can generate
significantly different receipts
depending on the number of stages in
their production operations. Receipts for
a manufacturer in its final production
stage include the value added by the
manufacturer(s) in its earlier production
stages. This is true even though the
value added by the final manufacturer
may be minor relative to the value of the
final product. Because of this
characteristic of manufacturing, number
of employees has a stronger correlation
to value added than do receipts.

Several aspects of employee-based
size standards support SBA’s decision
to use them as the single measure of size
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for all industries. The single best reason
to do so is that they do not vary with
changing economic conditions.
Inflation, for example, has no direct
impact on employee-based size
standards. Similarly, rising costs unique
to an industry have no direct impact on
employee-based size standards. An ideal
size standard would not affect
eligibility, unless a company’s level of
real output of goods and services
changes.

Employment also tends to be a more
stable measure of business size.
Businesses have economic incentives to
maintain their workforce as business
fluctuates to avoid recruitment and
training costs. Using overtime can
satisfy short-term increases in output
until management is convinced that a
permanent increase in business activity
justifies adding personnel. Most
businesses, especially small businesses,
display a strong commitment to their
employees and they are reluctant to
change employment levels frequently in
response to short-term business
considerations.

Finally, number of employees is a
widely accepted measure of business
size. More than half of the present SBA
size standards are expressed in
employees. Although employment is an
input into the production of goods and
services, it generally accounts for a
significant portion of total costs. A
business’s employment level is a
representative indicator of its resources
as well as its scale of operations. In one
of the few studies conducted on an
appropriate size standard measure, two
researchers concluded that the number
of employees of a business had a
stronger correlation with the qualitative
description of a small business (an
approach to defining a small business
preferred by many small business
analysts) than did receipts. (See
“Definition of Small Business,” Scott
Holmes and Brian Gibson, The
University of Newcastle, April 5, 2001.
The report is available at http://
www.smallbusiness.org.au/sbc/
publications/sbc004a.htm.)

How SBA Determined the Number of
Employees for Size Standards With
Annual Receipts and Other Size
Measures

SBA developed criteria for deciding
which of the ten employee size standard
levels to apply to an industry that
currently has a receipts-based size
standard. These criteria were designed
to convert a receipts-based size standard
to an equivalent employee-based size
standard. The primary tool used to
calculate the equivalent employee size
standard associated with a receipts-

based size standard is the receipts-to-
employee ratio for an industry. Data to
calculate these ratios were provided to
the SBA by the U.S. Bureau of the
Census in a special tabulation of the
1997 Economic Census (The 1997
Economic Census is available at
http://www.census.gov/epcd/www/
econ97.html). Since total receipts in an
industry are provided along with
employees in the industry, SBA was
able to calculate receipts per employee
ratios for almost all industries covered
by this rule. These ratios were next
adjusted 8.54% to account for inflation
that occurred from 1997 to 2002 (the
year in which receipts-based size
standards were last adjusted for
inflation). SBA used the chain-type
price index for gross domestic product
(GDP) (as published by the U.S.
Department of Commerce, Bureau of
Economic Analysis, and is available at
http://www.bea.gov/bea/ARTICLES/
2003/100ctober/D-Pages/
1003DpgC.pdf), which is a broad
measure of inflation for the economy as
a whole. The resulting figure was
divided into the present receipt-based
size standard for the industry under
review to calculate an employee
equivalent size standard. This employee
equivalent size standard was then
rounded to the closest of the ten
employee size standard levels to
minimize the difference between the
current receipts-based size standard and
the calculated employee-based size
standard.

The criteria also preserve the common
size standard level that SBA currently
has established for related industries.
That is, for closely related industries
that have the same receipts size
standard, SBA has proposed an
employee size standard that best
represents an equivalent employee size
standard for that group of industries,
such as the computer services
industries.

Below are the criteria and how SBA
applied them to receipts-based size
standards.

Selection of Employment Size Standard
for Industries With a $6 Million Size
Standard

For industries with a $6 million size
standard, SBA had three considerations.
The first consideration was whether to
propose a 50 employee size standard for
those industries. SBA’s methodology for
evaluating a size standard for a
nonmanufacturing industry presumes
that $6 million in average annual
receipts is an appropriate size standard.
This size standard is generally referred
to as the ‘“nonmanufacturing anchor size
standard.” SBA considers a size

standard higher or lower than the
anchor level as appropriate for an
industry when the structural economic
characteristics of the industry are
significantly different from the typical
nonmanufacturing industry. SBA has
decided to retain the concept of an
anchor size standard for the
nonmanufacturing industries as part of
its restructuring and simplification of
size standards. However, SBA proposes
that the anchor size standard will be
expressed in number of employees
rather than receipts. Based on the ratio
of receipts to employees in the
nonmanufacturing industries, 50
employees is the employee anchor size
standard for the nonmanufacturing
industries. SBA is proposing a 50
employee size standard for industries
currently with a $6 million size
standard, unless the criteria discussed
in the second and third considerations
are present within an industry.

SBA’s second consideration was
whether the size standard should be
higher than the 50 employee size
standard anchor for industries where
the conversion of receipts to employees
produces a figure significantly above 50
employees. The SBA has decided to
propose a size standard of 50 employees
for industries where the conversion
produces an equivalent size standard
from 51 to 74 employees, since these
levels round to the closest of the ten
proposed employee size standards. For
industries where the receipts to
employees conversion results in a figure
of 75 employees or more, the SBA
selected a size standard above 50
employees, but only if other information
justified the higher size standard. In
these cases, a higher size standard is
appropriate to (1) reflect the industrial
structure of the industry, or (2) avoid a
significant reduction in the number of
small businesses currently eligible to
compete for Federal procurements.?

SBA'’s third consideration examined
the relationship of the size standard
with other size standards within an

1Federal procurement is an appropriate
consideration because of the special support
provided by SBA to small businesses through the
8(a) Business Development Program, the Small
Disadvantaged Business Program, the HUBZone
Program, the Small Business Set-Aside program and
subcontracting programs. Not only has SBA
implemented policies to assist small businesses to
develop through these Federal procurement
programs, but the businesses themselves have made
economic and business decisions affecting their
eligibility for these programs. The SBA wants to
avoid taking away small business eligibility for
Federal procurement programs from a large number
of small businesses that could otherwise result from
this size standards restructuring proposal. This
consideration is limited to industries in which
significant Federal Government contracting
opportunities exist, or with approximately $100
million or more in Federal contracting.
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industry subsector or industry group
(three-digit and four-digit NAICS codes,
respectively). For several industries
with a $6 million size standard, SBA
decided to propose a size standard
greater than 50 employees in order to
maintain the size standard relationship
within their industry group (such as for
the Land Subdivision and Land
Development industry, NAICS 236110).
An example of the decision process
utilizing the three criteria is Barber
Shops (NAICS 81211), whose present
size standard is $6 million. Dividing $6
million by the inflation-adjusted figure
of $34,700 receipts per employee
resulted in the equivalent size standard
of 172 employees. This level rounds to
150 employees using the preselected
employee size standards. However, the
SBA believes that a 150 employee size
standard for barber shops is too high,
and that the 50 employee proposed
anchor size standard better matches the

industry structure for barber shops, as
well as public perception of what
constitutes a small business in this
industry. This industry has one of the
largest concentrations of very small
businesses, where the average size
barber shop is only three employees.
By contrast, the present size standard
for the Other Airport Operations
industry (NAICS 488119) has the same
$6 million anchor size standard.
Dividing $6 million by the $56,969
receipts per employee resulted in the
equivalent size standard of 105
employees, which the SBA rounded to
100 employees. The average size firm in
this industry has 49 employees—more
than four times the average size firm of
11 employees for the nonmanufacturing
industries with a $6 million size
standard. In addition, the 50 employee
anchor size standard would render
approximately 50 currently defined
small businesses ineligible to compete

for Federal procurements that require
small business status. In FY 2002, the
Federal Government awarded more than
$280 million in contract awards, with
small businesses obtaining less than $17
million in contracts. A 50 employee size
standard would have the unintended
result of further diminishing the
participation of small businesses in
Federal contracting within this industry
activity.

Three hundred and thirty-seven
industries have a size standard of $6
million. In applying the above
considerations, SBA proposes a 50
employee size standard for 315
industries, and a higher size standard
for the remaining 21 industries. The
chart below identifies the 21 industries
with a size standard higher than 50
employees and the basis for proposing
a higher size standard.

TABLE 3.—INDUSTRIES CURRENTLY WITH A $6 MILLION SIZE STANDARD THAT SBA PROPOSES A SIZE STANDARD HIGHER

THAN 50 EMPLOYEES

Proposed
; employee Reason for employee size standard different from
NAICS codes NAICS industry sp|zey g’nc}; o e Storgard
standard

237210 ............ Land SubdiviSion ..........cceviiienine e 200 | Common size standard for all industries in Subsector
237 and impact on Federal procurement.

485111 ............ Mixed Mode Transit Systems ........cccccceveviiiinierieenenn. 100 | Common size standard for most transit industries
(NAICS Subsector 485).

485112 ............ Commuter Rail Systems ........cccoviriiniie e, 100 | Common size standard for most transit industries.

485113 ... Bus and Other Motor Vehicle Transit Systems . 100 | High average firm size.

485119 ............ | Other Urban Transit Systems ...........cccocveveennee. 100 | Common size standard for most transit industries.

485210 ............ Interurban and Rural Bus Transportation .................... 100 | High average firm size.

485410 ............ School and Employee Bus Transportation .................. 100 | High average firm size and common size standard
for most transit industries.

485510 ............ Charter Bus ServiCe ........cccovvenirieenineeneneere e 100 | Common size standard for most transit industries.

486210 ............ Pipeline Transportation of Natural Gas ....................... 100 | High average firm size and common size standard
with NAICS 486990, All Other Pipeline Transpor-
tation.

488119 ............ Other Airport Operations ..........cccoceeveereeeneesieeseenee 100 | High average firm size and impact on Federal pro-
curement.

488190 ............ Other Support Activities for Air Transportation ........... 100 | Common size standard with NAICS 488119 and im-
pact on Federal procurement.

512131 ............ Motion Picture Theatres (except Drive-In) .................. 100 | High average firm size.

518112 ........... Web Search Portals ........ccooceeiiiiiiiiiciicn e 150 | Common size standard for all industries in Subsector
518 and impact on Federal procurement.

561422 ............ Telemarketing Bureaus ...........ccccccoviiiiniiiicicie 150 | High average firm size.

621910 ............ AmbuUlance SEerviCes ........ccouviiiiiiiiiiieiieeee e 100 | High average firm size and common size standard
with other ambulatory health services.

711310 ............ Promoters of Performing Arts, Sports, & Similar 100 | High average firm size.

Events with Facilities.

713110 ............ Amusement and Theme Parks ........cccoccceeviireiiieennnns 100 | High average firm size.

713920 ............ Skiing Facilities ... 200 | High average firm size.

721110 ............ Hotels (except Casino Hotels) and Motels .................. 100 | High average firm size and impact on Federal pro-
curement.

721120 ........... Casino HOtEIS ......coceeiiiiiiiiice e 100 | High average firm size and common size standard
with hotels and motels.

812930 ............ Parking Lots and Garages ......cc.ccccoeerveeneeniieeneenieens 100 | High average firm size.
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Selection of Employment Size Standard
for Industries Size Standards Above or
Below $6 Million

For industries that have a size
standard below $6 million, SBA has
proposed 50 employees. This would
establish the policy that any business
with 50 or fewer employees is a small
business regardless of its industry. Only
a few industries would be affected by
this proposal, and we strongly believe
that the benefits of simplification
outweigh any impact on SBA’s
programs or on other Federal small
business programs.

For industries with a size standard
above $6 million, SBA calculated an
equivalent employee size standard
based on the ratio of receipts to
employees. For example, the receipts
per employee of a computer systems
design firm is $152,000. A firm of $21
million equates to a firm with 127
employees. Because SBA is proposing to
have size standards at one of ten
employee levels, SBA rounded this
figure to the nearest employee size
standard, or 150 employees.

For most of these industries, SBA
proposes the size standard resulting
from the receipts per employee ratio.
For closely related industries (those
within the same 4-digit NAICS Industry
Group or 3-digit NAICS Subsector) that
currently have a common receipts-based
size standard, SBA proposes a common
employee-based size standard, even
though a different size standard could
be established for each closely related
industry based on the receipts-to-
employee calculation. SBA recognizes
that small businesses are often eligible
for SBA assistance in a number of
closely related industries, and it
simplifies size standards if closely
related industries have the same size
standard. An example of this pattern is
the computer services industries in
which businesses typically operate in at
least several of the nine computer
services industries. After reviewing the
equivalent employee-based size
standards for the nine computer services
industries, SBA is recommending a
common size standard of 150 employees
for all nine computer services
industries. Examples of other industries

where SBA proposes a common size
standard include the consulting service
industries, the trucking industries, the
warehousing industries, and the waste
management industries.

Summary of Proposed Employee Size
Standards

In summary, the major factors
influencing the proposed employee size
standard are:

e A size standard of 50 employees
generally applies when an industry
receipt-based size standard is at the
present anchor of $6 million in average
annual receipts or is less than $6
million;

e An employee size standard above
50 employees applies to an industry
with a $6 million size standard if the
calculated equivalent employee size
standard is above 76 employees and
industry structure, existing size
standards relationships, or Federal
procurement implications merited a size
standard above 50 employees.

e An employee size standard for an
industry above $6 million is based on
the calculated equivalent employee-
based size standard.

o Exceptions to these rules occurred
when SBA attempted to maintain
traditional size standards relationships
within closely related industries.

Selection of Employment Size Standard
for Industries With Size Standards
Based on Electric Generation and
Financial Assets

The size standard for the industries
involved in the generation,
transmission, or distribution of electric
energy (NAICS 221111-221122) is 4
million megawatts of total electric
output (see footnote 1 of the table to size
standards in §121.210). The U.S.
Bureau of the Census does not publish
capacity data on businesses in this
industry. SBA identified small electric
utilities from the U.S. Department of
Energy’s publication “Financial
Statistics of Investor-Owned Electric
Utilities, 1996 (available at
http://www.eia.doe.gov/cneaf/
electricity/invest/invest _sum.html).
SBA reviewed publicly available
information, such as Security and
Exchange Commission 10-K reports, to

determine the employment levels of
small electric utilities. Based on this
review, SBA is proposing a 1,000
employee size standard for the electrical
generation, transmission, and
distribution industries. At that
employment size, electric utilities under
the current 4 million megawatt size
standard would continue to be defined
as small without adding other electric
utilities as small.

The size standard for the banking and
other credit intermediation industries
(NAICS 522110—522210, and 522293)
is $150 million in financial assets (see
footnote 8 to the table of size standards
in §21.201). The U.S. Bureau of the
Census does not publish industry
financial data on the banking and credit
industries. Using asset and employment
data published by the Federal Deposit
Insurance Corporation’s Statistics on
Depository Institutions (available at
http://www2.fdic.gov/SDI/main4.asp),
the average assets per employee of
smaller banks is about $2.5 million.
Based on those data, a $150 million
bank would have, on average, about 60
employees. Applying the methodology
described above, SBA is proposing a 50
employee size standard for banking and
other credit intermediation industries
since that is the nearest of the ten
employee size standards proposed by
this rule.

Proposal To Add a Maximum Average
Annual Receipts Cap as an Additional
Component of the Size Standard for
Certain Industries

SBA further proposes that 31
industries will have a maximum average
annual receipts amount (referred to as a
receipts cap) along with the employee-
based size standard. To qualify as small,
concerns in those industries would have
to be no greater in size than the
employee-based size standard and have
average annual receipts less than the
receipts cap amount. SBA proposes that
36 size standards in the following 31
industries have an annual receipts cap
along with the proposed employee size
standard. Table 4, below, lists those
industries and SBA’s proposed
employee size standards and receipts
caps.

TABLE 4.—INDUSTRIES WITH PROPOSED RECEIPTS CAPS

Proposed
Proposed maximum
NAICS codes NAICS U.S. industry title number of annual

employees receipts

($ million)
115310 ............ Support ACHIVItIES FOr FOTESIIY ......iiiiiiiiiiii e 50 N/A
Except, ............ Forest Fire Suppression .......... 400 $20.0
Except, ............ Fuels Management Services 400 $20.0
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TABLE 4.—INDUSTRIES WITH PROPOSED RECEIPTS CAPS—Continued
Proposed
Proposed maximum
NAICS codes NAICS U.S. industry title number of annual

employees receipts

($ million)
New Single-Family Housing Construction (except Operative Builders) ..........cccccoceeneiniernnene 150 $35.0
New Multifamily Housing Construction (except Operative Builders) ..........cccoovievinieeicnieennens 150 $35.0
New Housing Operative Builders 150 $35.0
Residential Remodelers ................. 150 $35.0
Industrial Building CONSIIUCHION ........couiiiiiiiiiie e 150 $35.0
Commercial and Institutional Building Construction .............c.coceriiieniiiineneseeee e 150 $35.0
Water and Sewer Line and Related Structures Construction .. 200 $35.0
Oil and Gas Pipeline and Related Structures Construction ..................... 200 $35.0
Power and Communication Line and Related Structures Construction ............c.cccccvvvveivreenne 200 $35.0
LaNd SUDAIVISION ...ttt ettt b ettt na et nne e s 200 $35.0
Highway, Street, and Bridge Construction ........... 200 $35.0
Other Heavy and Civil Engineering Construction 200 $35.0
Dredging and Surface Cleanup ACHVItIES ......cccueiiiiiiiiiiiiiee e 150 $22.0
Data Processing, Hosting, and Related ServiCes ..........ccoooaiiiiiiiiii i 150 $30.0
Architectural Services .........cccooeviiiiiinieieiieeiene 50 $7.0
Engineering Services .........ccvereieeneniesineee e 50 $7.0
Military and Aerospace Equipment and Military Weapons ..........cccccviriieeiiiieeinnee e 200 $30.0
Contracts and Subcontracts for Engineering Services Awarded Under the National Energy 200 $30.0

Policy Act of 1992.

Marine Engineering and Naval ArchiteCture ............cccoiiiiiiiiiiiii e 150 $30.0
Custom Computer Programming SEIVICES ........c.coriirriiiiiiiiiierieeniee sttt 150 $30.0
Computer Systems DESIgN SEIVICES ........cceeiiiiriiriiiiesieeee sttt 150 $30.0
Computer Facilities Management Services . 150 $30.0
Other Computer Related ServiCes ........ocoiiieiiiiieiiiieeieseeeeste e 150 $30.0
Administrative Management and General Management Consulting Services ...........ccocvvveens 50 $10.0
Human Resources and Executive Search Consulting Services ..........cccceverveninieneneeieneennens 50 $10.0
Marketing Consulting ServiCes ..........ccocvrieriieiiieniiceee e 50 $10.0
Process, Physical Distribution and Logistics Consulting Services 50 $10.0
Other Management CONSUItING SEIVICES .......c.coiiiiiiiiiiiiiie e 50 $10.0
Environmental ConSUING SEIVICES .........coiriiiiiriiiiii et 50 $10.0
Other Scientific and Technical Consulting Services ......... 50 $10.0
All Other Professional, Scientific and Technical Services 50 $10.0
Office AdMINISIrative SEIVICES ......c.ooviiiiiieree e 50 $10.0
FacilitiesS SUPPOIt SEIVICES .....cuiiuiiiiiieiiiee e et 400 $40.0
Other Technical and Trade Schools .... 50 N/A
o B @eT (o T 07T (=Y £ STV PPP PP 400 $30.0

In some industries, businesses have
more latitude in deciding whether to
hire employees to perform work or to
subcontract the work to others. For
example, general contractors can decide
what and how much construction work
to perform themselves and what work to
subcontract to others. Under an
employee-based size standard, a
business may exceed the size standard
because it decided to perform more
work in-house while another business
performing the same level of work stays
under the employee size standard
because more work is subcontracted.
Under SBA’s Small Business Size
Regulations, the employees of a
subcontractor are not included in
counting the number of employees of a
business (unless affiliation was found
between the business and
subcontractor). SBA recognizes that
such decisions and their implications
on small business status are best made
by the management of concerns that will
be affected. SBA is concerned, however,

about cases where businesses operating
in industries that have greater latitude
in subcontracting significant portions of
work purposely subcontract an unusual
amount of work relative to customary
industry practices to retain small
business status. Because of this
potential, SBA proposes to establish an
average annual receipts cap along with
employee size standards in the 31
industries listed in Table 4, above.

In the industries for which SBA
proposes an employee-based size
standards and receipts cap size
standard, it expects that most businesses
which are small under the applicable
employee size standard will also meet
the corresponding receipts cap. The
purpose of the receipts cap is to prevent
businesses from creatively manipulating
their employment levels to remain
small. Without such a receipts cap
requirement, SBA might otherwise, and
inappropriately, provide large
businesses with assistance that is
intended for small businesses, and put

small businesses in the position of
competing against businesses that by
any consideration are not small. As
discussed further below, the receipts
cap will include almost all businesses
under the employee size standard, but
exclude those businesses that have an
inordinate amount of receipts for their
level of employment.

How the SBA Determined the
Maximum Annual Receipts Cap Level
for the Industry Activities in Table 4
(Above)

The methodology in determining the
receipts caps was to first examine the
size distribution of firms that are
presently in SBA’s Procurement
Marketing and Access (PRO-Net)
database which was merged with the
Department of Defense Central
Contractor Registration—the SBA’s list
of small businesses interested in doing
business with the Federal Government.
For each of the 31 industries under
review, it has data on the number of
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employees and the annual receipts of
each firm in that database that is active
in the industry. SBA analyzed
employment and receipts data of small
businesses near the proposed employee
size standard. By calculating a receipts
to employee ratio for each of these small
businesses, and then multiplying that
ratio by the proposed size standard in
employees, the SBA was able to
estimate at what point a small business
would lose eligibility under a receipt
cap if it were to expand to the new size
standard limit based on employees. In
other words, if a business has 110
employees, what level of receipts would
it produce if it expanded to a proposed
150 employee size standard.

The proposed receipt caps were
designed to permit a majority of the
small businesses that are presently
under the size standard to expand to the
proposed employee-based size standard
without exceeding the dollar caps. The
receipts caps proposed generally range
from 22% to 35% higher than the
current receipts size standards for those
industries with a size standard of $15
million or higher, and from 67% to 74%
higher than the current receipts size
standard for those industries that have
a receipts size standard of $6 million or
less. The only exemption to this
analysis was for the newly established
Job Corps Centers size standard (part of
NAICS 611519). This sub-industry
consists of a small number of
businesses. The current receipts size
standard fully captures all small
businesses under the proposed
employee size standard for this sub-
industry category and is retained as the
receipts cap.

Simplification of Other Program and
Special Size Standards

SBA has established a number of size
standards to meet the needs of specific
programs or to address special Federal
procurement considerations. SBA
proposes to eliminate or modify six of
these size standards in an attempt to
further simplify size standards and to
apply consistent size standards for all
Federal Government programs and
purposes.

1. Surety Bond Guarantee (SBG)
Program size standard: SBA proposes
that any construction (general or special
trade) concern or a concern performing
a contract for services is small provided
it meets the size standard for the NAICS
code for its primary industry. Currently,
the size standard for the SBG Program
is $6 million for performing contracts
for construction (general or special
trades) or services (see 13 CFR
121.301(d)(1)).

Federal procurement regulations
require a contractor to meet the size
standard for the NAICS code that best
describes the principal purposes of the
procurement. Therefore, if a contractor
bids and is successful as a prime
contractor on a Federal procurement, it
may qualify as a small business if it
meets the size standard for the
procurement, even if the size standard
exceeds $6 million. Further, §121.305
states ““A concern qualified as small for
a particular procurement, including an
8(a) subcontract, is small for financial
assistance directly and primarily
relating to the performance of the
particular procurement.” SBA’s SBG
Program is a financial assistance
program, and contractors awarded
Federal contracts requiring a surety
bond are therefore eligible for SBA’s
guarantee on the bond, if a guarantee is
needed, including those with size
standards in excess of $6 million,
provided the contractor meets the size
standard for its industry.

However, for SBA to guarantee a
surety bond involving a subcontract or
a bond running to an obligee other than
the Federal Government, such as a
private owner or non-Federal political
subdivision or agency, a contractor is
not eligible for an SBA guarantee unless
it meets the current $6 million size
standard. SBA believes this is
inconsistent with the intent of its SBG
Program because it does not provide
assistance to small businesses otherwise
eligible as small for SBA’s other
financial assistance programs. SBA
proposes to eliminate the $6 million
size standard. SBA proposes, rather, that
a contractor applying for SBA’s
guarantee meet the size standard for its
primary industry for any bond
(§121.301(d)). This is consistent with
the intent of this proposed rule, which
is to base all size standards on number
of employees and have a single size
standard for all programs.

2. Petroleum refining size standard:
The size standard for the Petroleum
Refineries industry (NAICS 324110) is
1,500 employees. In addition, for
purposes of the Federal Government’s
procurement of refined petroleum
products, the refiner may not have more
than 125,000 barrels per calendar day
(bpcd) capacity of petroleum-based
inputs, including crude oil or bona fide
feedstocks. This is included in Footnote
4 to SBA’s current table of small
business size standards. SBA increased
the refining capacity from 75,000 bpcd
to 125,000 bpcd, effective April 28, 2003
(see 68 FR 15047 dated March 28, 2003,
available at http://www.sba.gov/size/
indexwhatsnew.html#petrol-fr).

SBA proposes to extend the 125,000
bpcd size standard component to all
Federal Government programs. Before
the April 28, 2003 revision, SBA had
progressively increased the refining
capacity component over a number of
years. In its last two rulemaking actions
pertaining to the petroleum refining size
standard, SBA’s proposed rules
included a request for comments on
whether SBA should retain or eliminate
the refining capacity component. SBA
retained it because industry comments
have always been very strong in favor of
doing so. The petroleum refining
industry has always affirmed that
refining capacity is the single best
measure of a refiner’s size. Further, it is
the same measure that the U.S.
Department of Energy, Energy
Information Administration, uses to
assess the size of refiners and their
refineries.

Before proposing to increase the
refining capacity component, SBA
studied the petroleum refining industry
to analyze the effect that it would have
on existing small businesses. The final
rule increasing it to 125,000 bpcd did
not increase the number of small
businesses, nor did any small
businesses lose eligibility. That is, there
was no change in the number of small
refiners. There were other reasons for
the rule, more fully described in the
Federal Register notice cited above.
This proposed change (footnote 5,
§121.201) is consistent with SBA’s
intention to simplify size standards, by
having a single size standard apply to an
industry for all Federal Government
programs and purposes.

Because the remaining eligibility
requirements for petroleum refiners are
Federal procurement specific, and not
part of the size standard, SBA does not
propose to extend them to other Federal
programs.

3. Tire manufacturing size standard:
The size standard for the Tire
Manufacturing (except Retreading)
industry (NAICS 326211) is 1,000
employees. For the Federal
Government’s procurement of
pneumatic tires under this NAICS code
and within Census Classification codes
30111 and 30112, SBA has established
an alternative size standard based on a
concern’s share of the worldwide tire
market (see Footnote 5 to SBA’s current
table of size standards). Tire
manufacturers satisfying the provisions
of this alternative size standard exceed
1,000 employees in size. SBA
implemented these requirements
effective January 18, 1967 (see 31 FR
15737). SBA believes, based on Federal
procurement data, that this footnote is
no longer necessary. A review of Federal
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contract awards in fiscal years 2001 and
2002 found that all small businesses
receiving tire supply contracts met the
current 1,000 employee size standard.
SBA therefore proposes to eliminate this
alternative size standard.

4. Sales or lease of Federal
Government property: SBA proposes to
modify the following three receipts-
based and one employee-based size
standards that pertain to programs
involving the sale and lease of Federal
Government property:

(a) Size standards for sales or leases
of Government property: The current
size standard for concerns not primarily
engaged in manufacturing is $6 million
(see §121.502(a)(2)). SBA proposes to
establish a size standard of 50
employees for those concerns. This is
consistent with the intent of this
proposed rule, which is to base all size
standards on number of employees.
Also, this proposal is consistent with
the criteria to propose a 50 employee
size standard for industries that
currently have a $6 million size
standard unless certain conditions exits.
SBA does not believe industry or
procurement factors exist to warrant a
different size standard.

(b) Size standards for the purchase of
Government-owned Special Salvage
Timber: To purchase Government-
owned Special Salvage Timber from the
U.S. Forest Service or the U.S. Bureau
of Land Management, a concern, with
its affiliates, can have no more than 25
employees during any of its pay periods
for the last twelve months, and must
meet other requirements as well (see
§121.508). SBA proposes to increase
this size standard to 50 employees. SBA
believes that applying the 50 employee
anchor size standard as a minimum size
standard is warranted to achieve its
overall goal of simplicity and uniformity
among the various size standards. SBA
does not propose to amend any other
parts of § 121.508, since they are Federal
procurement specific requirements and
not part of the size standard.

(c) Size standard for leasing of
Government land for coal mining:
Under the current size standard, a
concern, together with its affiliates, may
have no more than 250 employees (see
§121.509(a)). SBA proposes increasing
this to 300 employees. Retaining 250
employees as a size standard would
increase the number of size standards
overall (from 10 to 11), and this would
be the only 250 employee size standard.
SBA has decided to round up this size
standard to the 300 employee level
instead of rounding down to 250
employees to avoid eliminating
eligibility of currently defined small
businesses for this program.

(d) Size standard for stockpile
purchases: Under the current standard,
a concern, together with its affiliates,
may not have average annual receipts
that exceed $48.5 million (§121.512(b)).
SBA proposes to establish a size
standard of 400 employees for those
concerns. Based on the ratio of receipts
to employees of businesses with $48.5
million or less in receipts ($109,000
receipts per employee), this size
standard equates to 445 employees.
Four hundred employees is the closest
of the 10 employee-based size standards
proposed in this rule. SBA believes that
the proposed size standard would not
eliminate the eligibility of currently
defined small businesses for this
program

5. Nonmanufacturer size standard:
The SBA proposes to revise the
nonmanufacturer size standard from 500
employees to 100 employees. A
nonmanufacturer is a business that
provides a manufactured product to the
Federal Government that it itself did not
manufacture (see § 121.406(b)).
Substantially all nonmanufacturers are
in industries categorized within the
Wholesale Trade industries (NAICS
Sector 42). A size standard of 100
employees applies to wholesalers for
SBA and Federal Government programs,
except for Federal procurement
programs. Therefore, to further the
simplification of small business size
standards, the SBA is proposing to
eliminate the special 500 employee
nonmanufacturer size standard by
applying the 100 employee size
standard for Wholesale Trade to Federal
procurement programs.

SBA continues to believe that 100
employees is an appropriate size
standard for the Wholesale Trade
Sector. The average size of a wholesaler
is 16 employees. Wholesalers with
fewer than 100 employees comprise
97% of all wholesalers, employ about
50% of all employees, and generate one-
third of total industry receipts. The
relatively small share of total industry
receipts generated by small wholesalers,
however, reflects the significantly
higher receipts per employee generated
by larger wholesalers in the industry
than by small wholesalers. Given the
industry share of firms and employment
of wholesalers with fewer than 100
employees, SBA believes a current
Wholesale Trade Sector size standard of
100 employees would be an appropriate
size standard.

Exceptions to the SBA’s Proposal To
Simplify Size Standards by Basing All
of Them on Number of Employees

This proposed rule does not change
three size standards, because they are

either established by statute or reflect
unique program objectives. To ensure
that the public is aware of the reasons
for not modifying these size standards,
SBA explains why it does not propose
to modify the following:

1. Agricultural Enterprises: The Small
Business Act (15 U.S.C. 632(a)(1)) states
in section 3(a)(1) “an agricultural
enterprise shall be deemed to be a small
business concern if it (including its
affiliates) has annual receipts not in
excess of $750,000.” This provision
applies to concerns in the Crop
Production (NAICS Subsector 111) and
Animal Production (NAICS Subsector
112) industries. SBA has no authority to
modify this Congressionally-mandated
size standard.

2. Net Worth/Net Income: Size
standards based on the net worth and
net income of a business concern are an
alternative to SBA’s industry-based size
standards for the CDC and SBIC
financial assistance programs
authorized under Title III and Title V of
the Small Business Investment Act (Pub.
L. 100-107). That is, an applicant may
qualify as a small business if it meets
the size standard for its primary
industry or the net worth and net
income size standards. For the CDC
program, an applicant must meet either:
(a) SBA’s size standard established for
its p